STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
Dl VI SI ON OF HOTELS AND
RESTAURANTS,

Petitioner,

VS. Case No. 03-2408

MCDONALDS NO. 11546,

Respondent .

N N N N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on Septenber 8, 2003, in Olando, Florida, before Jeff B. d ark,
t he designated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Charles F. Tunnicliff, Esquire
Depart ment of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-2202

For Respondent: No appearance

STATEMENT OF THE | SSUES

Whet her Respondent conmitted the offenses set forth in the
Adm ni strative Conplaint and, if so, what action should be

t aken.



PRELI M NARY STATEMENT

On August 29, 2002, the Departnent of Business and
Pr of essi onal Regul ation, Division of Hotels and Restaurants
(Petitioner) filed an Adm nistrative Conplaint agai nst MDonal ds
No. 11546 (Respondent), DH&R Case No. 04-02-439. Petitioner
charged Respondent with the follow ng violations: (1) violation
of Florida Adm nistrative Code Rule 61G 4.023(4)(a), “there was
no proof of enployee training avail able for enpl oyees enpl oyed
for sixty days or nore"; (2) violation of Section 3-
304.14(B)(2), 1999 Food Code, Reconmendations of the United
States Public Health Service, Food and Drug Adm nistration
(incorporated into Florida |law by Florida Adnm nistrative Code
Chapter 61C), “there were wiping cloths on the food prep
counters that were not stored in sanitizer"; (3) violation of
Section 4-601.11(A), 1999 Food Code, Recommendations of the
United States Public Health Service, Food and Drug
Adm ni stration, “the reach-in freezer by the grill had old food
debris built-up on the inside"; and (4) violation of
Section 6-501.111, 1999 Food Code, Recommendations of the United
States Public Health Service, Food and Drug Adm nistration,
“observed flies in the kitchen area.”

On Septenber 17, 2002, Respondent disputed the allegations

of fact in the Adm nistrative Conplaint and requested a heari ng.



These matters were referred to the Division of Adm nistrative
Hearings on June 26, 2003.

An Initial Order was sent to both parties on July 1, 2003.
On July 28, 2003, the case was schedul ed for final hearing on
Septenber 8, 2003, in Ol ando, Florida.

At the hearing, Petitioner presented the testinony of one
W tness, Carolyn MIller, an inspector enployed by Petitioner
and offered three exhibits which were received into evidence and
mar ked Petitioner’s Exhibits 1 through 3. Respondent failed to
appear.

A transcript of the hearing was ordered by Petitioner. The
Transcri pt, consisting of one volunme, was filed on Cctober 1,
2003. Petitioner tinely filed its post-hearing subm ssion,
whi ch was considered in the preparation of this Recommended
Order. Al citations are to Florida Statutes (2003), unless
ot herw se i ndi cat ed.

FI NDI NGS OF FACT

1. Petitioner is the state agency charged with regul ating
and inspecting restaurants. Respondent is |icensed and
regul ated by Petitioner. Respondent’s permanent food service
i cense nunber is 6902905.

2. Respondent’s |license address is 3785 Ol ando Drive,

Sanford, Florida 32773-5686.



3. Petitioner's inspector inspected Respondent on July 8,
2002. Several deficiencies were noted by the inspector. Anong
the deficiencies were the following: (1) violation of Florida
Adm ni strative Code Rule 61C-4.023(4)(a), “there was no proof of
enpl oyee training available for enpl oyees enployed for sixty
days or nore"; (2) violation of Section 3-304.14(B)(2), 1999
Food Code, Recommendations of the United States Public Health
Service, Food and Drug Administration (incorporated into Florida
Law by Florida Adm nistrative Code Chapter 61C), “there were
wi ping cloths on the food prep counters that were not stored in
sanitizer"; (3) violation of Section 4-601.11(A), 1999 Food
Code, Recommendations of the United States Public Health
Service, Food and Drug Adm nistration, “the reach-in freezer by
the grill had old food debris built-up on the inside"; and
(4) violation of Section 6-501.111, 1999 Food Code,
Reconmendati ons of the United States Public Health Service, Food
and Drug Adm nistration, “observed flies in the kitchen area.”
One deficiency of critical concern was that Respondent's
enpl oyees had failed to conplete their food service training.

4. The Food Service Inspection Report of the July 8, 2002,
i nspection advi sed Respondent:

WARNI NG Violations in the operation of

your establishnment nust be corrected by
July 22, 2002 at 8:00 AM



5. On July 25, 2002, Petitioner's inspector returned for a
re-inspection of the deficiencies noted during the July 8, 2002,
i nspection. The four deficiencies nentioned in paragraph 3,
supra, had not been corrected. During the re-inspection, the
foll ow ng observations were made: "53B No proof of enployee
certification available for enpl oyees enpl oyed 60 days or nore";
"21 Wping cloths for food prep counters - no sanitizer";

"22 Mni freezer @grill w old food debris built up on inside
of reach in"; and "35 Flies in kitchen areas."

6. Respondent did not appear at the final hearing and,
therefore, did not present any mitigating circunstances.

CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto pursuant to Sections 120.569 and 120.57(1).

8. Petitioner is the state agency that has jurisdiction
over the operation of public food service establishnments.
Chapter 509 and Section 20.165. Respondent is a |icensed food
service establishnent.

9. License revocation proceedi ngs and proceedi ngs
involving the levying of admnistrative fines are penal in
nature. The burden of proof is on Petitioner to establish by
cl ear and convi nci ng evi dence the truthful ness of the

all egations in the Adm nistrative Conplaint. Departnent of




Banki ng and Fi nance, Division of Securities and | nvestor

Protection v. Osborne Stern and Conpany, 670 So. 2d 932 (Fl a.

1996); Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

10. A licensee is charged with knowi ng the practice act

that governs its license. Willen v. Florida Departnent of

Prof essi onal Regul ation, D vision of Real Estate, 568 So. 2d 975

(Fla. 3d DCA 1990).

11. The 1999 Food Code, Reconmendations of the United
States Public Health Service, Food and Drug Adm nistration, is
incorporated into Florida |Iaw by Florida Adm nistrati ve Code
Chapter 61C.

12. Florida Admi nistrative Code Rule 61GC 4.023(4)(a) reads
as foll ows:

(4) Public Food Service Enpl oyee
Tr ai ni ng.

(a) Al public food service enpl oyees
nmust receive training on professional
hygi ene and foodborne di sease prevention.
Pr of essi onal hygi ene incl udes personal
cl eanliness and hygienic practices in
accordance with the Food Code and techni ques
toprevent cross contam nation. Foodborne
di sease prevention training nust include the
types and causes of foodborne ill ness,
identification of potentially hazardous
food, and how to control or elimnate
harnful bacteria in a food service
est abl i shnent .



13. Section 3-304.14(B)(2), 1999 Food Code,
Reconmendati ons of the United States Public Health Service, Food
and Drug Adm nistration, reads as foll ows:

(B) doths used for w ping food spills
shal | be:

(2) Moist and cl eaned as specified under
section 4-802.11(D), stored in a chem cal
sanitizer at a concentration specified in
section 4-501.114, and used for w ping
spills from food-contact and nonfood- cont act
surfaces of equi pnent.

14. Section 4-601.11(A), 1999 Food Code, Recommendati ons
of the United States Public Health Service, Food and Drug
Admi ni stration, reads as foll ows:

Equi pnent food-contact surfaces and
utensils shall be clean to sight and touch.

15. Section 6-501.111, 1999 Food Code, Recomendati ons of
the United States Public Health Service, Food and Drug
Adm ni stration, reads as foll ows:
The presence of insects, rodents, and
ot her pests shall be controlled to mnimze

their presence on the prem ses by:

(A) Routinely inspecting incon ng
shi pnents of food and suppli es;

(B) Routinely inspecting the prem ses for
evi dence of pests;

(© Using nethods, if pests are found,
such as trapping devices or other neans of



pest control as specified under sections 7-
202. 12, 7-206.12, and 7.206.13; and

(D) Elimnating harborage conditions.
16. Petitioner denonstrated by clear and convincing
evi dence that Respondent violated Florida Admnistrative Code
Rul e 61G 4.023(4)(a) and Sections 3-304.14(B)(2), 4-601.11(A)),
and 6-501.111, 1999 Food Code, Reconmendations of the United
States Public Health Service, Food and Drug Adm nistration.
17. As to a penalty, Section 509.261 provides in pertinent
part:
(1) Any public | odging establishnent or
public food service establishnment that has
operated or is operating in violation of
this chapter or the rules of the division,
operating without a |license, or operating
with a suspended or revoked |icense may be

subj ect by the division to:

(a) Fines not to exceed $1, 000 per
of f ense;

(b) Mandatory attendance, at personal
expense, at an educational program sponsored
by the Hospitality Educati on Program and

(c) The suspension, revocation, or
refusal of a license issued pursuant to this
chapter.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is



RECOMVENDED t hat the Departnent of Business and
Pr of essi onal Regul ation, Division of Hotels and Restaurants,
enter a final order:

1. Finding that Respondent conmtted the violations
alleged in the Adm nistrative Conpl aint.

2. lnposing an adm nistrative fine of $2,500.00 payable
within 45 days of the filing of the final order.

3. Requiring Respondent’s manager(s) to attend a
Hospitality Education Programclass within 60 days of the filing
of the final order and to provide proof of such attendance to
the Division of Hotels and Restaurants.

DONE AND ENTERED this 23rd day of October, 2003, in

Tal | ahassee, Leon County, Flori da.

S

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 23rd day of Cctober, 2003.



COPI ES FURNI SHED

Kelly A Fields
McDonal ds

Post O fice Box 941869
Maitl and, Florida 32751

Charles F. Tunnicliff, Esquire
Depart nent of Busi ness and

Prof essi onal Regul ati on
1940 North Monroe Street, Suite 60
Tal | ahassee, Florida 32399-2202

CGeof f | uebkemann, Director
D vi sion of Hotels and Restaurants
Depart ment of Busi ness and
Pr of essi onal Regul ati on
Nort hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Nancy Canpi glia, General Counsel
Depart nment of Busi ness and

Pr of essi onal Regul ation
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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